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TELEPHONE (7 13) 664-8 184 (HOME); (7 13) 752-4360 (WORK) 

Wednesday, March 3 1, 1993 

Professor Robert A. Pascal 
Paul M. Hebert Law Center 
Louisiana State University 
Baton Rouge, Louisiana 70803 

Dear Professor Pascal, 

I'd like to thank you for taking the time to speak with me about jurisprudence, 
philosophy and other matters last Friday when I was at LSU for the Mineral Law Institute. 
Philosophy, especially politicalllegal philosophy, is my passion, and it is such a stimulating (but 
rare) experience when I'm able to discuss the really interesting, deeper ideas with someone. As 
I promised you, enclosed is a copy of the article I just had published in the journal Reason 
Papers, published by the philosophy department of Auburn University, entitled 'Estoppel: A 
New Justification for Individual Rights." I am currently working on a much larger, expanded 
version of many of the ideas discussed in that article; hopefully it will be long enough and good 
enough to be published as a book. My working title is: Estoppel and Rights-Talk: Why and 
Which Rights Exist. 

Pursuant to your urging, I have looked up Voegelin's works, and plan to read his The 
Nature of Law and Other Writings. 

Again, I enjoyed meeting and speaking with you, and hope I run into you again in the 
future. Best wishes for (the remainder of) 1993! 

Yours, 

117144 H:KINSELL 9.9 Wed03/31/93 3.AMpm Professor Pnscpl 



Louisiana State University Law Center 
Baton Rouge, LA 70803-1000 

Retired f acultg T 1 
I e ~ :  (564) 338-1126 

FAX: (504) 388-3677 

April 6, 1993 

Mr. N. Stephen Kinsella 
4848 Pin Oak Park #703 
Houston, TX 77081 

Dear Mr. Eiinsella: 

Friday I received your overly kind and gracious letter of Wednesday last enclosing a copy 
of your Estoppel article published in Reason Papers last fall. I thank you sincerely for both. 

I too like to meet and have exchanges with people interested in legal and political 
philosophy and I learned quickly that your concern is a serious one. I am not able, however, to 
share the views you expressed and implied in Estoppel, at least if they are as they seem to me 
to be. 

Your repeated statement that one who uses aggressive force against another may not 
object to similar force being used against him because, in taking his action, he implicitly has 
approved of aggressive force, is in essence a denial of the aggrieved person's obligation to act 
morally toward his attacker in spite of the fact that the latter has acted immorally toward him. 
In Christian terms, one must love everyone, including one's enemies. In philosophical terms, all 
men form, ontologically, a community of mankind, and everyone in every instance must respect 
every other person as a member of that ontological community, even one who does not act as he 
should. Returning to Christian phraseology, one's sin toward another does not justify the other's 
sin against the first. Punishment that goes beyond action necessary to prevent the offender from 
harming others, or that is administered for reasons other than eliciting the reform of the offender, 
simply cannot be justified morally. In that event the initial aggressor indeed may object. 

In all probability you posit a mankind of individuals ontologically unrelated to each other. 
If you do, then you must admit that moral obligations and moral rights cannot exist among them. 
Each, then, may treat every other as he wishes and none has a moral right to complain of the 
actions of others toward him. This is Hobbes' state of war. Such persons might enter social 
contracts creating societies, these societies might enact laws prescribing and proscribing certain 
behavior, and individuals might enter into private contracts prescribing certain order among 
them. But none of these conventions - societies, laws, contracts - could have moral force and, 
lacking moral force, they would neither command respect nor be respected except to the extent, 
always insufficient, force might be effective. On the other hand, if ontologically persons do 
constitute a community of mankind, then each is obliged ontologically to respect and cooperate 
with every other for the good of all. This being true, the conventions of society, law, and contract 
acquire moral force as means of specifying an order appropriate for securing respect and 
cooperation for the common good. 



You will understand from the above why I cannot in conscience ally myself with the 
Republican Party, much less the Liberation Party, or any form of individualism, even if such 
thought is rampant today. I cannot think of my advantage only if I would be a moral man. 

You would be well advised to rethink your premises. Philosophy is not logic applied to 
assumed premises. This is ideology, not philosophy. Philosophy is the perception of reality, not 
its distortion by seeking to put reality into one's mold. You need to perceive the nature of the 
human being. 

Yours sincerely, A 

Robert A. Pascal 
Professor of Law Emeritus 
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N. STEPHAN KINSELLA 
713/752-4360 (work) 
7131664-8184 (home) 

December 3, 1993 

Professor Robert Pascal 
Paul M. Hebert Law Center 
Louisiana State University 
Baton Rouge, Louisiana 70803 

Dear Professor Pascal: 

I haven't heard from you in a while. Today I was talking with Professor Devlin, and he 
mentioned your name, so I thought I would drop you a line and my most recent article that you 
may find of interest. Therefore enclosed is "Smashing the Broken Mirror: The Battle of the 
Forms, UCC 2-207, and Louisiana's Improvements, " 53 La. L. Rev. 1555 (1993). 

I hope you have a Merry Christmas and a Happy New Year! 

Very truly yours, 

N. Stephan Kinsella 

Enclosure 



Louisiana State University Law Center 
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January 3 1, 1994 

Professor Robert Pascal 
Paul M. Hebert Law Center 
Louisiana State University 
Baton Rouge, Louisiana 70803 

Dear Professor Pascal, 

I thought you might be interested in seeing an advance draft of an article entitled "A 
Civil Law to Common Law Dictionary," a version of which will be published in the Louisiana 
Law Review, Vol. 54, No. 5 (May 1994). If you have any suggestions or see anything 
significant I've left out, I'd appreciate your comments. 

Very truly yours, 

N. S tephan Kinsella 

Enclosure 



Louisiana State University Law Center 
Baton Rouge, LA 70803-1000 

Retired Faculty Tei: (504) 388-1126 
FAX: (504) 388-3677 

February 8, 1994 

Mr. N. Stephan Kinsella 
Jackson & Walker, L.L.P. 
1 100 Louisiana 
Suite 4200 
Houston, TX 77210-4771 

Dear Mr. Kinsella: 

Your letter and "Dictionary" arrived Friday, February 4, 1994 and I began reading it 
immediately. You are to be congratulated on your desire to be of service to your Anglo-American 
legal colleagues and on your enormous energy. 

I have read carefully only the first seven pages and I have only glanced at the footnotes. At 
the moment 1 am not in a position to devote more time to your project. In my opinion, however, you 
should delay publication of the "Dictionaryii until you have improved its accuracy in both content and 
language. 

The two most serious errors I have noted so far are attributable to your giving too much 
credence to Shael Herman's recent booklet. Herman would have everyone believe our Civil Code is 
French in spirit and substance as well as organization and style. I know its substance is basically 
Spanish and its spirit anything but positivistic, though recent revisions have moved that way. The 
organization and style, of course, are French. But one may not say that the Louisiana Civil Code was 
"derived" from the French. The second error, also derived from Hermarqis to define "Civil Law" in 
terms of codification. Roman Law was the original Civil Law and it was not codified in any sense 
until Justinian's day. French, Spanish, Italian, and Dutch private law were Civil Law systems before 
their codifications. The South African and Scottish private laws are Civil Laws. It is the Roman 
tradition that is Civil Law. (Note I have capitalized Civil Law when speaking of law of the Roman 
Tradition. This is common if not universal practice). 

I am enclosing the book review and book note I wrote on Herman's booklet and sent to various 
law reviews and newspapers. Please read them and correct your "Dictionary". 

Being a professor, I could not refrain from improving some of your language in the first seven 
pages. 

Even in those seven pages I found definitions that were either incomplete or inaccurate. You 
must be more careful or your energy and ambition will work to your detriment. 



Mr. Stephan Kinsella 
February 8, 1994 
Page No. 2 

Finally, I don't think you should use Anglo-American sources to define Louisiana terms. If you 
are citing Black's Dictionary for comparison only, then let your references be clear on that point. 

I return herewith the first seven pages of your "Dictionary". I have made copies of them so that 
my copy of the draft will be complete. 

Cordially, 

Robert A. Pascal 
Professor of Law Emeritus 
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N. Stephan Kinsella 
15 13-305 Manchester Court West Chester, Pennsylvania 19380 

Schnader, Harrison, Segal & Lewis 1600 Market Street, Suite 3600 Philadelphia, PA 19103-4252 
(215) 75 1-2157 (work) (215) 75 1-2205 (fax) (6 10) 701-0508 (home) nskinsella@shsl.com (internet) 

June 21, 1994 

I today received your La. L. Rev. book review of Shael Herman's recent book, and your 
letter, for which I thank you. I read your review in draft form, of course, but have just re-read 
most of it in its published form. I just put in a request with my firm's library to have copied 
from a local law library your and Batiza's and related articles in the Tulane Law Review so I 
can read them myself. I must say that I am leaning in your direction just from the little I know 
of it so far. I am not sure that it matters very much in terms of interpretation, especially today 
after so many revisions; and I am not sure that I care too much anyway given my personal 
antipathy to legislation as such (i. e., that I prefer decentralized lawmaking a la common law). 
I do not know if I am convinced by your thinking that people favor the French interpretation 
(even if they know better) simply in order to help foster a more individualist society. 

First, I don't know that there is much practical difference in interpretation of the current 
code, whether or not French or Spanish law is considered to be the source. If so, how would 
it "help" the individualist cause to support a distinction without a difference. Second, even if 
I personally believed that urging the French interpretation would lead to a more individualist 
interpretation of the civil code, and granted that I do prefer individualism and laissez faire, I 
still would not be willing to falsely say that the French code was the source if I really believed 
that Spanish law was the source. Rather, I would say that Spanish law was unfortunately the 
source, but that French law would be better, etc. 

I guess my point is that I don't see much of a motive for people to misrepresent the 
source of the civil code. Therefore, if Spanish law is really the source, yet most thinkers say 
otherwise, I think they honestly believe it but are merely mistaken. Why they are mistaken, I 
do not know. Perhaps your article will help me figure that out. I look forward to reading it 
when my library copies it for me. 

I enjoyed our talk the other night and hope I didn't exasperate you too badly. I didn't 
call to argue, but I just like to discuss things, especially with a thinker like you, and sometimes 
I carry it too far. Anyway, I just read Voegelin's The Nature of the Law. I must confess that, 
either it's not that analytically or systematically written, or I just didn't get it all. Lots of it I 
did, but it seemed to vague and meandering for me. I still do not understand the significance 
of "ontological" as he (and you) use it. He says (I don't have the book with me so can't quote) 
that for something to have a nature, it must ontologically exist, i.e. it must exist as a real entity 
in a definite realm of being, or something like that. I don't see how one can reduce the basic 
fact of reality like this seems to try to do. To my mind, anything that exists has to have a 
nature, because nothing can exist without identity, a basic part of which is nature. (Which, to 
my mind, is yet another reason why supernatural things like "God" cannot exist-the way the 
term God is used, the referent simply has no nature. How often is it said that He can't be 



understood, has no definite nature, you can't "limit" him even by defining his essential 
characteristics, etc. I take this definition as it is used-He has no nature; but then to exist, 
something must have a nature. But this is another discussion.) Voegelin asks what the nature 
of law is, and I think he has very many interesting insights. But it seems too mystical to me in 
some areas; or perhaps the jargon is just over my head because of my ignorance of certain 
areas. But I do not think so. Perhaps part of the problem was that this is in somewhat rough 
form since Voegelin never got to clean it up before publication. 

I did find his notions of there being a tension between the Order we perceive and the 
order we experience, and how we feel a tug on us to become more in align with it. But to me 
that's not enough. It's just not rigorous enough; or, at least, I don't think so yet. We'll see 
after I read more of him. I do have a sort of natural or intuitive sense as to simple matters of 
right and wrong; it repulses me to think of murder. But I'm afraid that telling someone to just 
look inside themselves is not a justification. I never have believed in revelation or a sixth 
sense. I believe only in normal, sensory evidence; to me the "moral sense" (the title of a 
recent book by James Q. Wilson) is an appeal to another sort of mystical sense, which I am 
afraid does not really exist. At least the onus of proof is on the urger. I think it seems 
intuitive to some for other reasons. I know you disagree with these, but I tell you that I am a 
complete atheist, yet I believe it important to be moral, and I think these things have meaning 
whether or not there is a God. As I've explained to you before, even if there is a God I don't 
see what relevance that has to morality, because I am not, in any sense, a positivist. Yet one 
would have to be a positivist to believe morals could ever be legislated, even by a super- 
powerful being like God. As I've mentioned, if God exists, and if he is Good, that is indeed 
fortunate. But it is possible to contemplate an evil super-being running the universe; which 
implies to me that morals are apriori or come before any notion of a supreme being attempting 
to decree morals. 

So I do not see how you can say that, unless one is a mystic, there are no morals. 
(Even if this were true, I would gladly admit: "No, there's no God; and this does imply that 
there are no morals. Thus, unfortunately, in this world there is no right and wrong. " I would 
not want to be dishonest. The world is at it is, and even if it's intolerable that's no reason to 
delude oneself.) But I do not think this true. I think morals must be independent of the whims 
and decrees and powers of any Beings. So, therefore, far from your saying that my being 
atheist precludes my being moral (or, the universe being Godless precluding the possibility of 
good and bad), I disagree. It seems to me that, if you believe that there are no morals without 
a God, then you must accept the fact that there are simply no moral truths, since I think it can 
be shown that there is no God. But additionally, if you say that morals depend on the existence 
of a supernatural realm, I just don't see your evidence or reasoning for this. It seems to me 
that your strongest reason is the sort of vague pointing to the emotional and intuitive feelings 
people have of wrongness, and claiming that this somehow shows that there's some connection 
to some other realm, or Order or Ought or God. But this seems mere assertion to me, a 
hypothesis of potential explanation for emotions that does not seem testable nor to satisfy 
Occam's Razor. 

But I am not saying where I do believe morals do come from, because I do believe this 
in spite of the Godless universe. It has to do with the reasons enunciated in my "Estoppel" 



"rational" than the common law-just like communists and socialists are incorrect when they 
think central planning is more "rational" than the "chaos" and "anarchy" in the market. 

I'll have to get back to patent-law for now. I must earn the food for my stomach that 
sustains my mind. Take care, and I'll speak with you soon. Until then, I remain, 

Affectionately yours, 

N. Stephan Kinsella 
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N. Stephan Kinsella 
1513-305 Manchester Court West Chester, Pennsylvania 19380 

Schnader, Harrison, Segal & Lewis 1600 Market Street, Suite 3600 Philadelphia, PA 19103-4252 
(215) 75 1-2157 (work) (215) 751-2205 (fax) (610) 701-0508 (home) nskinsella@shsl.com (internet) 

July 21, 1994 

Dear Professor Pascal, 

After our telephone conversation last night, I thought I would send you the initial, 
tentative abstract for my planned article on "The Irrationalism of the Civil Law" that we 
discussed. I had briefly mentioned it in my last letter to you, so I enclose a second copy of the 
last article in case you didn't receive it, although I assume you probably did. However the 
enclosed abstract of the article provides more detail. 

I also wanted to clarify the intent of my question regarding the Ph.D. review we 
discussed. Regarding a certain Ph.D. thesis that you wouldn't accept, I asked you if it was only 
because you disagreed with this. You took offense, but when I protested you did not wish to 
discuss it further. I hope you will realize that if you do not allow me to defend myself it is 
hardly fair to hold the mark against me. But let me briefly explain what I meant. I suppose my 
question was an unartful way to express what I meant, and I assure you I did not mean to insult 
you. I was serious. Often I consider a question, but realize that it may be interpreted as not 
being "politically correct," but usually I resolve to go ahead anyway, because I refuse to reform 
my character to conform with other people's misunderstandings. Maybe this is unwise, but 
sometimes being principled is unwise, I suppose. But it has other benefits. 

But I have often wondered how people sometimes seem to separate the judgement of 
others' works into sort of procedural and substantive aspects. I was a teaching assistant in 
electrical engineering electronics lab for a while, and had to give and grade tests. But these 
were tests with objective, scientific answers. Even if the answer is wrong sometimes you give 
partial credit if you see he was on the right track. In the humanities I realize the standards are 
more subjective, personal, and ambiguous. How does one fairly grade an essay in an english 
class, for instance? It is not as simple as the hard sciences. 

But in philosophy, where not only technique, but the truth matters, I've often wondered 
how it is possible for a teacher grading a paper to ignore the wrong conclusions of a student and 
still award him an "A" on some other basis. Suppose I do believe in God; and, moreover, that 
evidence and reason for God is abundant. Anyone that argues there is not a God is not only 
wrong in his conclusion, but of course his method must be wrong if it leads him to the wrong 
result. So, as a teacher, I could give him an "F" merely by looking at his conclusion, since I 
know his reasoning must be wrong if he reached the wrong result. But teachers don't do this, 
they try not to be "judgmental" in this way. But if so, I am not clear what standard there could 
be to grade a paper. How can you isolate in clean fashion the conclusion from the method? If 
one is corrupt, usually so is the other. 

Nevertheless I realize teachers must usually try to grade the style, skill, and content of 
a thesis but not necessarily its conclusion. But, Professor, in my opinion there are some things 
that are just too blatant to ever successfully argue against. E. g., suppose a philosophy student 



of mine attempted to argue that arguing was not possible. I can't see how I could ever "praise" 
his work-for what? style? wit?-because his thesis is so absurd. If I give him an "F," or fail 
to approve this as a Ph.D. dissertation, in a sense I am judging him based on the fact that I 
disagree with his conclusion. But it is because it is a case where, if the conclusion is wrong, 
the reasoning must also be very shoddy. Perhaps some fields there is debate. Maybe you could 
have a brilliant (thought incorrect) argument for God's existence; as well as brilliant (as well as 
correct) arguments for atheism (although you would reverse the parentheticals). But still, and 
I know you must agree with this somewhat, there is some merit in being right, in finding the 
correct answer. And how is that to be judged other than by comparing the students' 
opinions/conclusions with one ' s own? 

So I suppose what I meant to ask you in the question at which you took offense, was, 
when you disapproved the Ph.D. dissertation, was it because it was a case where the conclusion 
was just so wrong that his reasoning could not matter; or, instead, would it have been possible 
for him to reach his same conclusions, to hold his same thesis, yet have argued more 
intelligently for it? That is what I meant to get at in my question, but you would not allow me 
to explain. In a sense, if a conclusion is obvious or fairly easy to see, arrive at, or 
demonstrate, then actually, would it not be more excusable for a student to arrive at the wrong 
conclusion if his reasoning is bad? Paradoxically, the more intelligent and well-argued a 
dissertation, the less excusable it is that the author arrives at the wrong conclusion, assuming 
the right conclusion is not that difficult to arrive at. 

I did not mean to imply that or even ask if you were some unscrupulous teacher who 
would abuse his position of authority to impose his will on others. I simply don't see how it's 
always possible to avoid this, though, since in some cases you simply have to make decisions 
based on your own beliefs, and there is nothing one can do about that fact. But my question 
really went to the heart of your problem with the dissertation under discussion. I should have 
asked you instead if the dissertation could have come to the same conclusions, but be argued or 
presented in a different fashion, that would have allowed you to approve it-or, were the 
conclusions just so wrong that you don't see how any line of reasoning leading to it could be 
approved. I must say that I might feel the latter way about many theses; e.g. if a student tried 
to argue for the economic and/or moral superiority of communism over capitalism-I think this 
such a wrong position to take that I cannot conceive how any line of reasoning supporting it 
could be "good" thinking. I would be open-minded enough to give it a chance, but I doubt that 
anyone's writings could strike me as commendable. To give a starker example-suppose a 
Ph. D. dissertation was presented justifying the Holocaust; or black slavery. How in the world 
could any supervising professor ever pass this, if he recognized the immense error and evil of 
these things? Would it even be necessary to examine the author's reasons to find the error? 

When you said you saw Hayek speak, I asked you if you thought him wise-you seemed 
exasperated and almost bewildered that I would ask such a thing, I suppose because I know that 
Hayek is somewhat libertarian and you aren't-and you said that how could you think him wise 
when he reaches conclusions that you know are wrong. Now maybe, as you later maintained, 
you said that you couldn't think him wise when his conclusions weren't supported by the 
evidence. But I don't know if there is always a difference. If the evidence shows things to be 
a certain way (e.g. the natural law philosophy vs. positivism in France at a given time), then 
you know this to be a fact; and if Hayek argues otherwise, of course you must think him 



incorrect, because his conclusion is different than yours; and without even seeing his evidence, 
don't you already know he's missed something? Unless you, of course, see his reasoning and 
change your mind; but until you do, you must believe that not only is his conclusion wrong, but 

, of course his "evidence" must be too. 

I hope you see now that I meant no offense. It was a simple question, and I am not, and 
never will be, afraid to ask questions, even despite the "chilling effect" of doing so because of 
the potential for scorn or related negative opinion that may fall upon me for asking. But if you 
are still offended I must give up my arguing and simply apologize, and finally state that I did 

, not intend to insult you. 

Thanks for recommending Easterly to me-I'll attempt to contact him. 
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August 22, 1994 

Dear Prolessor- Hcyrnan: 

The reprint of your article, Fo~uldation.s oftlze D~ity to Rescue, 47 Vanderbilt Law Revicw 673- 
755 (April 19941, reached me some time ago. I want to thank you for it, to aclulowledgc your careful 
corlsidcratiorl and developnlent of it, and lo oSles a lew observations. 

Of thc utmost iaterest to ine was your very clear analyses and presentations or thc thoughts of 
Lockc and Hegel. They have cnablcd mc to scc cacll one of illem in a imre  favorable light, but Locke 
morcso than Hcgcl, for whercas Hegel's community of rllanlilnd is a constru~t in fai7o.1- of' the 
indi~~iduai's woil'al.e, Locke sccms I-cady to acicliowicdgc a cornuni ty  or mankind bascd on men's 
conm~on nature. Yct I cannot say I can f'ind in Lockc a basis for- a ~noral obligation to cooperate wit11 
olhcrs as opposed to a counscl lo cooperate if onc would protect his own life, liberty, and property. 
And of course I see no luorc than this in Hcgcl. And without the recognition ol' an ontologically 
indicated ~iioral obligation ton~ard othcrs, tilere can be 110 moral obligation to obey a social contract 
or law. The individual's sclf-pcrccivcd advantage selllaills his basic norni. 1 think this is our greatest 
problc~n loday. 

Whcrcas Louisiana law lias no gcncral sule requiring one to acl in another's intcrcst, it does 
encourage action ln thc intcrcst of otlicrs by assuring thc unobligcd actor of his expenses and costs 
if  the "business" or aflair lias been "well managed". This, of course, is the Roman institution of 
i~egotior~ltl~  PSIL LO, i ~ ~ l ~ c r i ~ c d  thsougli thc Spanish law, and in our Civil Code under the titlc 712c 
[I ;dur?tctr-)>] hZa/lagt.ment o f  Avr.ot/zer7 s Aflhirs, AI-t iclcs 2295-2300. To iilc this is the  nos t iinporta~lt 
private law irlst~tution \ve have, for it lnanifests our apprcciatio~i of the nccd to encourage cooperative 
action even where it has not been solicited or required by law o r  contract. 

A scpl.int and a Xccox copy of nor-LOO-recenl writings of lniiie are enclosed. I hope they will 
intcrcst you. 

Robert A. Pascal 
Professor of Law Emeritus 

RAP/tjs 
Enclosiuc 
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PHILADELPHIA, PENNSYLVANIA 19 103-4252 

DIRECT DIAL NUMBER 

215-751-2157 
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April 17, 1996 

VIA Fax (504) 388-3677 

Professor Robert A. Pascal 
Louisiana State University Law Center 
Baton Rouge, Louisiana 

Dear Professor Pascal, 

Thanks for your comments on my book reviews. I'm also glad you liked the Barnes piece. 
First off, I want to mention something I forgot to mention when I saw you last, that I ment to 
bring up- Of course I shall never want to call you anything other than Professor Pascal (even 
though I was not lucky enough to have you as a law professor), but I would like it if you could 
refer to me from now on as Stephan rather than Mr. Kinsella- 

I don't know if it is sharpness of mind or what, but I do know that sometimes my words 
tumble out without always waiting for my conversant to finish his sentences. Sometimes I think 
I anticipate what you are going to say and just respond to the point without waiting for the other's 
thought to end, even though sometimes I misthink in this regard. But I of course do enjoy 
speaking with you. I just want to point out that I think that my usage of "rights" is not so obscure 
as you think it is. First, libertarian thought has grown quite a bit in recent decades, in both 
fashionableness, sophistication, and in widespread usage. Second, I think many of the terms and 
concepts we use themselves are not that controversial anyway. It is quite common to maintain that 
one has a right to do evil. This is because the relation between rights and morals is viewed in the 
following way. 

First, for nonrelativists (of which I am one, as are you), there are clearly some things that 
are moral and some that are immoral to do. It is immoral to murder someone, or to steal from 
them; and it is also immoral to not use your life to its full potential, to be petty, nasty, selfish, 
rude, and ill-mannered, or to raise your kids poorly or as Satan-worshipers. Yet some things are 
immoral because they ham me, myself; some things are immoral because they harm others (and 
thus indirectly harm myself). Now if we only speak of moral duties, we don't need the language 
of rights if it is coextensive with morals. The concept right arises when we need to describe those 
particular actions which not only should not be performed, but also that must not be performed 
because they violate others' rights and thus may be prohibited by force of law. When we apply 
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law to some action, we are using force against the action; thus it is proper to ask if we are justified 
in using naked force against people anytime they do something immoral (something bad for their 
soul, say), or only for some immoral things that they do. 

For various reasons, there is only a subset of immoral behavior that rises to the level of 
being called a rights-violation, so that the behavior may be made illegal. One reason is 
epistemological. That is, it is too much to expect government to know what is right and wrong 
in every situation. It is just more efficient and proper to place the jurisdiction for deciding 
morality at the individual level, at least for "petty" sorts of "moral crimes " like lying, rudeness, 
and the like. Second, political. In this case even if we could outlaw all immoral behavior, as a 
practical matter the good occasioned thereby would be vastly outweighed by the harm caused by 
a government armed with enough power to prohibit anything it deems to be immoral. Such a 
government would surely be tyrannical, and thus would bring about more (and more serious) 
immoral actions than would individuals if we let them decide whether to be immoral or not and 
prevent the government from legislating in this area. 

Third, moral. I mean by this that, especially from a moral point of view like your own 
religious viewpoint (which is consistent with my viewpoint in this regard), the purpose of morals 
and government and society's rules are to, in the end, promote goodness in living our lives. We 
are all considered as having individual stakes in our lives, in leading a good life, in saving our 
soul, if you will; that is, the goal of morals is to guide us in voluntarily choosing the good over 
the evil. Thls is what it means to be a good person, to choose it. If we are all forced to do good 
by law, then we have removed from us the ability to choose it; we would thereby be turned into 
amoral robots. If you remove temptation, you remove the possibility of moral credit or 
righteousness. It would defeat the whole purpose of government and morals, which is to allow 
us to lead decent lives, since our lives would become meaningless, as we were forced like puppets 
to engage in "good" actions. I do not think religion or God or you or any other proponent of 
morals or opponent of relativism would be in favor of effectively preempting our volition, our 
God-given capacity of free-choice. We have free will, and it allows us to have a chance at 
achieving grace and goodness and morality by choosing the good; to think that all immoral actions 
should be literally prohibited is to obliterate our status as choosing, moral beings. 

Fourth, and most importantly, we simply do not have the right to use force against anyone 
just because they are acting immorally. To use force against someone implies that what they are 
doing they do not have a right to do. We thus limit this to egregious types of immoral behavior 
like murder, etc. A libertarian holds to the reciprocal logic of this situation by saying that if we 
are using force against someone it can only be justified when the person has himself used force. 
Thus libertarians believe that the only rights we have are to not have force initiated against us; and 
thus these are the only rights for which we have an enforceable duty. This does not mean we do 
not have other moral duties, but only that these are the only enforceable ones. Most people 
believe we have additional "positive" rights like a right to food, welfare, education, or to be free 
from pornography, drug use, less-than-minimum-wage job offers, and the like, but even there 
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there is still a distinction between "immoral" action that can be prohibited and between merely 
immoral action that does not violate rights. Thus for nearly everyone there is a class of immoral 
actions that you have a "right" to engage in, where right means others may not use force against 
you for engaging in this immoral action. That is all I mean. I do not mean it is right for you to 
do something immoral; and I do not mean that you have a "right" to do wrong in God's eyes, for 
he does not want you to choose to do this (though he does want you to be able to choose to do 
wrong, i.e. have free will). 

The concept "license" that you suggest is thus useless and unnecessary, as I see it, in the 
libertarian and indeed mainstream moral universe. In fact I think I have never had occasion to 
use this concept. I think distinguishing between immoral and moral actions is useful; as is 
distinguishing between rights-violating actions and non-rights-violating actions. 

You are indeed right that I view all rights are inherently corporeal or tangible, and thus 
have a problem with the foundations of intangible-property law, such as patents etc. Yet just 
because I practice this type of law does not mean I support it; nor do I take the blame for an 
imperfect law existing by harming myself career-wise by boycotting it, anymore than I would 
refuse to drive on government-funded roads or attend a state-subsidized university just because 
I .  oppose these things. I am harrned enough already by the predations of others who accept 
varying degrees of statism. I refuse to worsen my situation by bending over backwards to 
navigate the channels others have set up, without my consent. That would be to add insult to 
injury. There is a famous libertarian novel by Ayn Rand, Atlas Shrugged, and in there she 
describes her perfect man, John Galt, as having a "face without pain or fear or guilt. " I am no 
John Galt, but, in this regard, I have no guilt. 

Take care, and I hope to see you soon-perhaps when I come down for Memorial Day. 

Yours, 

N. Stephan Kinsella 
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